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“In short, we hope that this Directive will help intermediaries to compete in a fair
market, to sell services more easily across borders and build relationships with
their clients on the basis of transparency and trust.”

Lord Hill, Commissioner for the Directorate-General for Financial Stability, Financial
Services and Capital Markets Union,at BIPAR mid-term meetings, January 2015*

On 20 January 2016, after a long, four-year legislation process, the Council of the European Union
and the European Parliament officially adopted the Insurance Distribution Directive No EU 2016/97.
The aims of the IDD were to improve requlation in the insurance market, create more opportunities
for cross-border activity, establish the conditions necessary for fair competition between distribu-
tors of insurance products, and above all, to strengthen consumer protection. The whole philosophy
of the requlation has been significantly changed, by encompassing not only the insurance interme-
diation, but all the forms of insurance distribution, including the direct sale carried out by the insurers.
The protective goals of the IDD are now to be performed mainly by tightening the rules on the informa-
tion and advice provided by insurance distributors. The author’s goal is to present the transparency
regime, which has been raised up in the IDD to the role of one of the main principles governing insur-
ance distribution. The analysis carried out in the article presents the IDD provisions in the perspective
of its transparency aspect in order to show that the key aspects of the new protection regime can all
be understood as an advanced transparency principle not limited to informational duties, but extend-
ing also to such issues as product governance, conflict of interests and remuneration rules. The article
mentions also the efforts of the Polish national legislator with respect to the implementation of the IDD
as well as the outcome of the current legislation status.
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1. See BIPAR website: http://www.bipar.eu/en/page/idd.
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Outline

On 20 January 2016, after a long, four-year legislative process, the Council of the European Union and
the European Parliament officially adopted Directive EU 2016/970n Insurance Distribution, known
as the “Insurance Distribution Directive” (IDD). As announced at the time, the purposes of the IDD were
to improve regulation in the insurance market, create more opportunities for cross-border activity,
establish the conditions necessary for fair competition between distributors of insurance products,
and above all, to strengthen consumer protection.? As regards the latter aspect, a particular focus
was placed on the distribution of insurance-based investment products. First and foremost, how-
ever, the Directive indicates a change in the philosophy of regulatory approach, as it applies not only
to insurance intermediation services but also covers all forms of insurance distribution, including
direct sales carried out by insurers. The IDD’s preamble explicitly mentions that “consumers should
benefit from the same level of protection despite the differences between distribution channels”.
It was therefore concluded that “in order to guarantee that the same level of protection applies, and
that the consumer can benefit from comparable standards, in particular in the area of the disclosure
of information, a level playing field between distributors is essential” (Recital 6 of the preamble). Those
goals were said to be unachievable under the existing regime of the Insurance Mediation Directive due
to the fact that the European insurance market remained very fragmented, despite the formally exist-
ing harmonisation and the existing single passport systems for insurers and intermediaries. The hope
for a new beginning appeared when a consensus was reached on the measures of a new directive.
These protective goals of the IDD, proclaimed by its creators from the outset of the legislative
process and discussed throughout that process, are now to be performed mainly by tightening
the rules on the information and advice provided by insurance distributors, even though it is rath-
er obvious that the meaning of transparency cannot be reduced to informational duties but also
concerns a plethora of other factors. Transparency has assumed the role of one of key principles
governing insurance distribution and is to be ensured on many various levels regulated by the IDD.?
This general statement certainly needs an in-depth analysis. The purpose of this article is to pre-
sent provisions of the Insurance Distribution Directive from the transparency perspective, and
to demonstrate that the key aspects of the new protection regime proposed under the IDD can all
be understood as implementing the concept of elevated transparency, which is not limited to infor-
mational duties but encompasses rules applying to product governance, conflicts of interest and

2. Though it applies to all types of policyholders, in large risks insurance, some of the obligations may be not
implemented by the member states, in particular the information duties may be limited.

3. See more in K. Malinowska, Transparentno$¢ w umowie ubezpieczenia — przemiana zasady najwyzszego
zaufania w prawo do informacji, in: Informacja w prawie ubezpieczen gospodarczych, eds. B. Gnela, M. Szara-
niec, Lex a Wolters Kluwer business, Warszawa 2015, pp. 34 and M. Wandt, Transparency as a general prin-
ciple of insurance law, presented at World Congress of AIDA, Rome 2014; Wang, Hsin-Chun, &-commerce and
Distribution of Insurance Products: A Few Suggestions for an Appropriate Regulatory Infrastructure, [in:]
The “Dematerialized” Insurance: Distance Selling and Cyber Risks from an International Perspective, eds.
P.Marano, I. Rokas, P. Kochenburger, Springer 2016; Such a conclusion can be drawn also from other pieces
of European legislation, such as Directive 2013/11/EU on alternative dispute resolution for consumer dis-
putes 0J L165/63 (hereinafter the CADR Directive) and Regulation 524/2013 on online dispute resolution
forconsumer disputes 0J L165/1 (hereinafter the ODR Regulation) P. Cortés, The New Regulatory Framework
for Consumer Dispute Resolution, Oxford 2016.
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remuneration. The article also intends to show the Polish legislator’s efforts to implement the IDD
as well as current outcomes of domestic legislative works.

1. The facts about the IDD

The IDD entered into force on 22 February 2016, with all EU Member States being required to trans-
pose the directive into their national laws by 23 February 2018. An additional transitional provision
for intermediaries registered under the previous regulation included in the Insurance Mediation
Directive (Directive 2002/92/EC, “IMD”) provides that IMD-registered intermediaries must comply
with the relevant national provisions implementing the IDD by 23 February 2019. A review of the IDD
is expected to be carried out five years after the Directive’s effective date, i.e. by 23 February 2021.

The IDD does not just merely update the IMD, but also significantly changes the scope and ap-
plicability of the IMD.* A key point of the IDD, having a major influence on the directive’s significance
for the whole insurance market, is an extension of its scope of application. After IDD’s implementa-
tion, the intermediation regime will transform into the distribution regime. While the IMD applies
only to intermediaries, the new distribution regime will include not only all the sellers of insurance
products, including insurers that offer their products directly to customers, but also the ancillary
intermediaries5 (for whom, if a Member State so decides, insurers may be required to assume
greater responsibility) and such distribution channels that were not included at all in the pre-
vious regulatory regime. Such channels are, for instance, comparison websites, which are now
included in the definition of “distribution” and defined in Article 2 para. 1(1) IDD as the providers
of “information concerning one or more insurance contracts in accordance with criteria selected by
customers through a website or other media, and the compilation of an insurance product ranking
list, including price and product comparison, or a discount on the price of an insurance contract
when the customer is able to directly or indirectly conclude an insurance contract using a web-
site or other media”. Such an extension of the scope is clearly an attempt to level the playing field
between direct and indirect distribution of insurance® and to ensure the transparency of rules
of distribution and, in particular, those applying to remuneration earned by particular distributors.

The IDD establishes very narrow exclusions from the scope of its application. They are either
direct exclusions of the IDD’s application (extending to certain activities of ancillary intermediaries)

4. ltalsorepeals the IMD 1.5 (IMD as amended by MiFID 11} by releasing the Member States from the obligation
to implement the IMD 1.5.

5. Ancillary intermediaries must meet three conditions to avoid full regulation, including that the insurance prod-
ucts concerned must not cover life assurance or liability risks, unless that cover complements a product or ser-
vice that the intermediary provides as the principal professional activity. Ancillary providers will be excluded
from the regulation entirely where the insurance is complementary to the goods or services supplied by any
provider, as long as that insurance covers the risk of breakdown, loss of or damage to the goods, or non-use
of the service, or damage to or loss of baggage and other risks linked to travel booked with that provider; and
where the amount of the premium for the insurance product does not exceed €600. In circumstances where
the insurance is complementary to the good or service and the duration of that service is equal to or less than
three months, the amount of the premium paid per person should not exceed €200.

6. Asreported by experts in the field, the implementation of the IDD will result in covering about 98% of the mar-
ket, compared to about 48% of the market covered by the IMD.
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or a consequence of the directive’s narrower definition of insurance distribution, which includes
only: (1] the provision of information on an incidental basis to a customer in the context of anoth-
er professional activity, if the provider does not take any additional steps to assist the customer
in concluding or performing an insurance contract; (2) the management of claims of an insurer
on a professional basis, loss adjusting and the expert appraisal of claims; or (3) the mere provi-
sion of data and information on potential policyholders to insurance intermediaries or insurers,
or of information about insurance products or an insurance intermediary or insurer to potential
policyholders, if the provider does not take any additional steps to assist the customer in conclud-
ing an insurance contract (Article 2.2).

In addition to the above-described extension of the scope of the directive’s application, the other
key changes to the IMD regime include conduct of business and registration requirements,® a new
conflict of interest regulation including the disclosure of remuneration, an adequacy analysis of the in-
surance product, a minimum standard of professional knowledge and continuous professional de-
velopment, product governance, etc. The entire regulatory framework is based on extensive informa-
tion requirements established to ensure cross-sectoral consistency (also with the MiFID Il regime).

Just as the IMD, the IDD is only a “minimum harmonisation” directive, which means that Mem-
ber States, when transposing the directive into national law, are entitled to maintain or introduce
more stringent provisions in order to protect customers, provided that such provisions are consist-
ent with EU law, including the IDD (known as “gold plating”] (recital No (3]). This rule also poses
a danger that a certain form of fragmentation, despite being a persona non grata under the IMD,
may remain in place. Even the substantial number of new requirements of the 10D (that have been
worked out as a difficult compromise) might discourage Member States from tightening the condi-
tions of pursuing distribution of insurance products. Given the above, the new regulatory regime
cannot guarantee the uniformization of the European insurance distribution system, especially
with respect to remuneration.® On the other hand, the principle of proportionality and subsidiarity
should mitigate the above risk, at least to some extent. The principle of proportionality while being
a general implementation principle has been directly expressed in several provisions of the IDD
(e.g. recital No (17), with respect to the establishment of “appropriate and proportionate condi-
tions applicable to the different types of distribution”).

Another important difference between the IDD and the IMD is that the IDD grants the European
Commission delegated powers to specify various regulatory requirements of the IDD. The delegat-
ed powers include measures of product oversight and governance arrangements, management
of conflicts of interest, inducements, as well as assessments of suitability, appropriateness and
reporting. The Commission is thereby entitled to supplement or amend the non-essential elements
of the IDD by issuing Delegated Acts. The Delegated Acts are expected to be adopted in 2017, sev-
eral months before the expiry of the deadline for the national implementation of the new directive,
which is currently underway in Member States, whichis expected to cause problems for Member

7. B.Mrozowska-Bartkiewicz, Jakie zmiany dla polskiego rynku ubezpieczen przyniesie Dyrektywa w sprawie
dystrybucji ubezpieczen, ,Wiadomosci Ubezpieczeniowe” 2/2016, p. 114—-115.

8. Inthis respect, the simplified procedure for cross-border entry by intermediaries into EU insurance markets
and single electronic public register containing records of all intermediaries that have notified the intent
to carry out cross-border business should be taken into account.

9. Inthe latter case, there are some examples, such as Finland, Denmark, Slovakia, that introduced restrictive
remuneration regime, even before the IDD was enacted.
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States. EIOPA has also started working on technical standards (e.g. a format of the Product Infor-
mation Document) and on other Level 3 measures.

2. Transparency as the primary tool of consumer protection under the 10D

As mentioned at the outset of this article,, transparency in insurance distribution cannot be re-
duced to the traditional concept of insurance terms being clear, legible and doubtless. Amuch
broader perspective, covering different aspects of the distribution process and not only the word-
ing of the insurance terms, must be taken. The starting point of this new approach to transparency
should be the scope of IDD’s application (direct and indirect distribution], where policyholders are
provided with a service of the same quality and on comparable financial terms regardless of the dis-
tribution channel they choose. Therefore, the broad scope of IDD’s application, as presented in sec-
tion 2 above, should be acknowledged as a fundamental reflection of the transparency principle.
Consequently, transparency is also visible in other, more specific, provisions of the IDD. The most
important issues related to transparency will be looked at in more detail below. These are infor-
mation duties, conflicts of interest, the regulation of remuneration systems adopted by insurers,
cross-selling and level of professional competencies of insurance distributors.

2.1. Information duties

Information duties are the most obvious area of insurance distribution where transparency should
be ensured. A proper discharge of information duties contributes to the better transparency of in-
surance terms, i.e. the content of an insurance product (although insurance is legally classified
as a service rather than strictly a “product”)**.The IDD very precisely defines the scope of informa-
tion duties, entities obliged to perform these duties as well as the manner in which information
duties must be performed.*

Firstly, the IDD introduces general rules in this respect, obliging insurance distributors to “al-
ways act honestly, fairly and professionally in accordance with the best interests of customers”.
It has also been expressly provided that all information must be “fair, clear and not misleading”.
Although such rules are usually already present in the most of national legislation, quite often they
only govern the way insurance terms are presented and the content of such terms, while the ap-
proach under the IDD is to apply these rules to the entire distribution process.*

10. See more in: M. Dreher, Die Versicherung Als Rechtsprodukt, Die Privatversicherung Und Ihre Rechtliche Gestal-
tung, J.C.B. Mohr (Paul Siebeck), Tubingen 1991, where the insurance product has been defined as the terms
and conditions of the insurance contract.

11. Extensively on this subject M. Szaraniec, Dziatalno$¢ gospodarcza posrednikow Ubezpieczeniowych, Difin
2017, p. 181 et subsq.

12. The provisions of the IDD visibly go beyond the scope of some national legislations concerning the loyalty
requirements in agency relations, such as in the Polish Civil Code, obliging the parties to the agency agree-
ment to act honestly and in a loyal manner to the other party of the agreement. The IDD extends this duty
in front of the customers. This needs a general change in approach to the loyalty obligation, as the interests
of the customer and not the contracting party principal are to prevail (see article 760, according to which,
‘either of the parties shall be obliged to remain loyal to the other party’].
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Secondly, the IDD attempts to unify the requirements for the pre-contractual disclosure of in-
formation by insurance distributors such as, including, but not limited to, name and legal form,
address and registration information. Notwithstanding obvious differences between different
types of distributors (insurers, intermediaries or ancillary insurance intermediaries], all insur-
ance distributors should provide the required information about themselves in good time before
the conclusion of an insurance contract. Such information includes information about the firm,
the basis of its operations, and complaints procedures.

Another aspect of information duties are the rules on advice. It must be transparent to a cus-
tomer whether or not a distributor provides advice and what type of advice is provided (see Article
20 of the IDD). Advice should be provided on the basis of a fair and personalised analysis. If advice
is provided, a customer must be provided with a personalised recommendation. It must be men-
tioned that the rules on advice are not specific to any particular type of intermediary and that
under Article 20 IDD the relevant provisions of the IDD may also apply to insurers (“Where advice
is provided prior to the conclusion of any specific contract, the insurance distributor shall provide
the customer with a personalised recommendation explaining why a particular product would best
meet the customer’s demands and needs”]. Aithough personal recommendation advice may argu-
ably be given only by an intermediary, it may also be provided by a tied intermediary.

While the latter type of advice is not obligatory, the former must be provided by all distributors
for all types of insurance. This rule is expressly established in Article 20 IDD, which provides that
“prior to the conclusion of an insurance contract, the insurance distributor shall specify, on the basis
of information obtained from the customer, the demands and the needs of that customer and shall
provide the customer with objective information about the insurance product in a comprehensible
form to allow that customer to make an informed decision”. In addition, it must be stressed that
“any contract proposed shall be consistent with the customer’s insurance demands and needs”.
The above type of advice is also called “the assessment of suitability” and is a key consumer pro-
tection obligation. It ensures the complete transparency of an insurance product in the context
of the product’s suitability for a given policyholder’s situation. In addition, distributors providing
advice in the form of “suitable personal recommendations” regarding insurance-based investment
products and their suitability, should assess the customer’s knowledge and experience, financial
situation and investment objectives.

The IDD laid down the obligation to prepare a product information document for all types of in-
surance. The scope of this obligation is not limited only to PRIIPs, which had already been covered
by Regulation No 1286/2014. The requirement established in the IDD is of a general nature as re-
gards its scope of application and recipients although it contains very specific rules concerning
the content and form of the product information document (e.g. it should be delivered to a customer
before the conclusion of an insurance contract, on paper or another durable medium (Article 23
IDD)). Templates of such documents will be provided by EIOPA.

The above comments show that even most basic information duties have become very complex
and multileveled, all these measures being implemented in an attempt to maintain the transpar-
ency of the insurance distribution process and insurance products.
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2.2. Conflicts of interest

Without a doubt, the framework for the management of conflicts of interest in insurance distribution
gained a new face in the IDD. A conflict of interest is typically described as a situation where an in-
surer’s or intermediary’s own interest prevails over that of a customer. Since such conflicts most
often relate to remuneration or another type of financial gain, they need to be separately tackled by
the European legislator. The IDD introduced new rules to enforce the transparency of remuneration
in response to the risk of a less-than-favourable treatment of customers’ interests in this area. The new
rules are claimed to offer sufficient protection to the interests of customers but Member States are
free to gold plate their own transparency provisions or even introduce a prohibition on the receipt
of fees, commissions or non-monetary benefits received by distributors from third parties (see Ar-
ticle 191DD). The concept introduced by the IDD embeds the requirement for insurance distributors
to take appropriate steps to identify any conflicts of interest between themselves and customers,
to maintain and/or operate administrative arrangements meant to prevent conflicts of interest, and
to disclose the nature or source of any such conflicts before the conclusion of an insurance contract.

As mentioned above, remuneration obtained by insurance distributors is an important aspect
of the management of conflicts of interest. A payment of such remuneration is deemed to pose
a risk of creating a conflict of interest, and as such has been made subject to extensive informa-
tion duties. Distributors are required to identify other sources of potential conflicts of interest by
their own means. The legislator identified remuneration as one of such sources. Consequently,
insurance intermediaries must establish fully transparent rules governing remuneration and in-
form customers what type of remuneration is received in relation to an insurance contract, namely
whether, in relation to the insurance contract, the intermediary works on the basis of a fee paid by
the customer, a commission included in the insurance premium, or receives an economic benefit
of any kind offered or given in connection with the insurance contract, or a combination of any
of the above. Where a fee is directly payable by a customer, intermediaries must reveal the amount
of the fee or, where this is not possible, the method for calculating the fee (Article 19 1DD]). Insurers
are also obliged to inform customers, in good time before the conclusion of an insurance contract,
about the remuneration received by insurers’ employees in relation to the insurance contract. Ac-
cording to IDD requirements on the disclosure of remuneration information applicable to ancillary
insurance intermediaries, such intermediaries must inform customers about the nature of the re-
muneration received in relation to an insurance contract.

The importance of the transparency of remuneration has also been stressed in the EIOPA's
technical advice on conflicts of interest. The advice provides for situations in which the existence
of conflicts of interest should be assumed, i.e. where an insurer (or its employee) makes a gain
or loss at the expense of a customer, where there is a financial or other incentive (inducement®?)

13.  The term ‘inducement’ is understood as any ‘fee, commission or non-monetary benefit’ that is paid in con-
nection with the distribution of an insurance-based investment product, or an ‘ancillary service to or by any
party except the customer, or a person on behalf of the customer.’ It has been decided by EIOPA, that induce-
ment mean only fees or commissions as well as non-monetary benefits paid by or to third parties only, but
not in relation to internal payments (e.g. fees paid by the customer or internal payments to employees of in-
surance distributors).
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to favour the interests of a particular customer, where an insurer may receive a benefit (from
a person otherthana customer) in relation to insurance activities provided to the customer, where
an insurer is involved in the management or development of an insurance-based investment prod-
uct. EIOPA's technical advice sets out a number of guidelines relating to the instances of a “high
risk” of a detrimental impact, for example, if the value of an inducement is “disproportionate
or excessive” and where the inducement is entirely (or mainly) paid upfront upon the conclusion
of an insurance contract. Among the above, many experts point to the significance of regulations
concerning inducements. The ambiguous meaning of the term “inducement” and its potentially det-
rimental impact on consumers’ interests became a focal point during the IDD’s adoption and is now
further analysed in the course of the technical advice process. It is rightly claimed that an induce-
ment may obscure the transparency of the costs of remuneration. Therefore, one of the measures
introduced in the technical advice is a set of criteria which constitute “examples of circumstances
where a fee, commission or non-monetary benefit may generally be regarded as having a detrimen-
tal effect on the quality of the relevant service to the customer”.* This measure is correlated with
the IDD (two-step) measures that require insurance distributors (1) to identify all inducements
paid in connection with the distribution of insurance products, and subsequently (2] to establish
adequate procedures to assess whether the inducements have a detrimental impact as well as spe-
cific organisational measures as outlined below aiming to address the risks of customer detriment
caused by the payment of inducements. EIOPA also emphasised that “the assessment that a spe-
cific inducement or inducement scheme has a detrimental impact on the quality of the relevant
service, cannot be counterbalanced by any kind of organisational measure or procedure taken
in accordance with the general rules on the management of conflict of interest”.

In addition to being bound by the transparency requirements, distributors are prohibited
from remunerating or assessing the performance of their employees in a way that conflicts with
the distributor’s duty to act in a customer’s best interests. This means that no remuneration should
be awarded to a distributor as an incentive to offer a customer a product other than the product
that best satisfies the customer’s needs.

14. “Insurance undertakings and insurance intermediaries shall, in particular, take into consideration the follow-
ing criteria in order to assess whether inducements or inducement schemes increase the risk of detrimen-
tal impact: a) the inducement or inducement scheme encourages the insurance intermediary or insurance
undertaking carrying out distribution activities to offer or recommend a product or service to a customer
when the insurance intermediary or insurance undertaking could, from the outset, propose a different avail-
able product or service which would better meet the customer’s needs; b) the inducement or inducement
scheme is solely or predominantly based on quantitative commercial criteria and does not take into account
appropriate qualitative criteria, reflecting compliance with the applicable regulations, fair treatment of cus-
tomers and the quality of services provided to customers; c) the value of the inducement is disproportion-
ate when considered against the value of the product and the services provided in relation to the product; d)
the inducement is entirely or mainly paid upfront when the product is sold without any appropriate refunding
mechanism if the product lapses or is surrendered at an early stage; e) the inducement scheme does not
provide for an appropriate refunding mechanism if the product lapses or is surrendered at an early stage;
f) if the inducement scheme entails any form of variable or contingent threshold or any other kind of value
accelerator which is unlocked by attaining a sales target based on volume or value of sales.” P. 69; available
at:https://eiopa.europa.eu/Publications/Reports/EIOPA%20Final Report on IDD Technical%20Advice.pdf
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However, remuneration is not the only source of conflicts of interestidentified under the IDD: the Di-
rective maintains the IMD requirement for the transparency of other types of inter-distributor relations,
such as capital or personal ties. Intermediaries are thus required to give notice of any direct or indirect
links to an insurer (of 10% of more) and disclose any exclusive distribution agreements with insurers.

2.3. Cross-selling

Another aspect of transparency is the (in)famous cross-selling, which has become omnipresent
in different types of financial services (banking and insurance services in particular]. Cross-
selling practices may be detrimental to customers, often not even aware that a bundle of prod-
ucts or services has been added to the one they originally chose. The IDD addressed the problem
of cross-selling twofold. First, the Directive introduced a limitation on bundle offerings in a single
contract,” and second, imposed a transparency obligation to inform customers about whether
itis possible to buy a bundle’s components separately. If so, an insurance distributor must pro-
vide an adequate description of the different components of an agreement or package, along with
separate evidence of the costs and charges associated with each component. These provisions
are in general consistent with the MiFID Il regulation. The EIOPA guidelines on cross-selling will
play an important role in this respect, providing clarification on when an offering is deemed “cross-
selling” within the meaning of the IDD and, if this is the case, whether IDD rules would still apply
to the goods or services distributed with ancillary insurance.

2.4. Cross-border services

Simplification of cross-border activity is crucial for improving policyholders’ situation in the EU.
The cross-border insurance business is also an area where the transparency principle needs to be ro-
bustly enforced. To attain this goal, each of the Member States will establish a “single information
point” providing members of the public with easy access to their registers of insurance, reinsur-
ance and ancillary intermediaries. EIOPA, on its part, will set up a website to coordinate the op-
erations of single information points created at the national level. Although cross-border services
are a wider subject, going far beyond product transparency, they clearly involve the transparency
in the field of intermediaries’ activity across Europe. The obligation of Member States to publicly
notify the “general good” rules serves the same purpose.*®

2.5. Professional requirements

The new regime created by the IDD introduces stricter and more specific professional require-
ments. Although there is no direct link between transparency and the professionalism of insur-
ance distributors, a high level of professional expertise is necessary to ensure the proper operation

15. The distributor must offer customers an opportunity to purchase the component goods and services sepa-
rately. There are exemptions only for ancillary services that are investment services, certain credit agree-
ments or payment accounts

16. According to the jurisprudence and some national laws, the ‘general good'’ fields include consumer protection,
social order, the prevention of fraud and the protection of intellectual property
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of the above-described transparency regulations. For this very reason, the IDD introduced improved
and unified professional requirements for insurance distributors, and in particular those concerning
the level of professional expertise. For example, in accordance with the Directive, distributors must
complete at least 15 class hours of professional training and development per year. The training
received should be appropriate for the nature of the products sold, the type of and role performed
by a given insurance or reinsurance distributor and the activity carried out by the distributor.
The above rules seem to be linked directly with the elevated requirements concerning the transpar-
ency of insurance products and the process of their distribution. That is also why the IDD upgraded
the status of the business of insurance intermediaries to the provision of professional advice, as op-
posed to “ordinary” sales. The same requirements have been set for employees of insurers, which
certainly adds to the transparency of insurance contracts and the process of their conclusion.

2.6. Product governance

Another aspect of the IDD regulation, however of a more general nature, which is also (albeit in-
directly) related to the transparency of insurance services, is the product governance regime.
The product governance rules have been imposed on the manufacturers of insurance products
(basically, insurers] but, depending on the national insurance culture, can also apply to interme-
diaries, especially brokers. Such entities are obliged to maintain, operate and review a process for
the approval of each insurance product, or significant adaptations of an existing insurance product,
before it is marketed or distributed to customers, the process being proportionate and appropri-
ate to the nature of the insurance product (Article 25 IDD). In particular, these processes must
identify the target market for each product and the risks for that target market, ensuring that all
relevant risks to the identified target market are assessed and that the intended distribution strat-
egy is consistent with the identified target market. Reasonable steps must also be taken to ensure
that the insurance product is distributed to the identified target market. All these requirements
arguably add to the transparency of insurance products and their consistency with the needs
of the market and those of an average customer.

EIOPA's technical advice issued in this respect recommends imposition of additional require-
ments in this area: manufacturers of insurance products should carry out product testing before
a product is brought to the market (and before changes to an existing product are introduced)
as well as operate a scheme of ongoing product monitoring once the product enters distribution
and select appropriate distribution channels for the product’s target market to ensure that product
information is clear, precise and up to date.”

17. The EIOPA technical advice has been preceded by the Preparatory Guidelines on Product Oversight and Govern-
ance (POG) arrangements for manufacturers and distributors of insurance products issued dated 18 March
2016 (EIOPA-B0S-16—071), which already included most of the issues to be covered by the technical advice
in accordance with the article 25 IDD. See more: Final Report on Consultation Paper no. 16/006 on Technical
Advice on possible delegated acts concerning the Insurance Distribution Directive, p. 29; available at: https://
eiopa.europa.eu/Publications/Reports/EIOPA%20Final Report on IDD Technical%20Advice.pdf
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2.7. Insurance-based investment products

The IDD imposes additional requirements on the distribution of insurance-based investment prod-
ucts. Most of the requirements are also related to transparency. In addition to the general rules
on the management of conflicts of interest and provision of precontractual information, the obliga-
tions imposed on distributors include the duty to provide customers with risk warnings regarding
a proposed product or investment strategy. Moreover, in offering advice distributors must provide
information on a periodic assessment of suitability of insurance product.

From the perspective of transparency, particular attention should be given to the obligation
to inform a customer about all costs and related charges. Distributors must provide all information
about the distribution of an insurance-based investment product, along with the cost of advice
where relevant. They are also obliged to inform customers about the cost of the insurance-based
investment product recommended or marketed and the payment method, as well notify custom-
ers whether the cost includes any third-party payments. This information should be revealed
in aggregated form so that the customer is able to understand the overall cost as well as the cu-
mulative effect on the return of the investment. At a customer’s request, an itemised breakdown
of the costs and charges must be provided. Where applicable, this information should be provided
to a customer on a regular basis, at least annually during the life cycle of an investment Article
29 sec.11DD). The requirement for transparency is ensured by the obligation to provide the above
information in a comprehensible form, in a manner that allows customers, or prospective custom-
ers, to reasonably understand the nature of and risks associated with the offered insurance-based
investment product, and consequently to take investment decisions on an informed basis.

In addition to imposing the above elevated obligations, the IDD explicitly allows Member States
to impose stricter requirements on distributors in respect of information duties and remuneration.
“In particular, Member States may additionally prohibit or further restrict the offer or acceptance
of fees, commissions or non-monetary benefits from third parties in relation to the provision of in-
surance advice. Stricter requirements may include requiring any such fees, commissions or non-
monetary benefits to be returned to the clients or offset against fees paid by the client.”

3. Implementation of the IDD into Polish law versus transparency

The implementation of the IDD into domestic legal systems raises a substantial number of concerns,
which seems to be increasing as the implementation date approaches. The main reason for such con-
cerns is the scope of the Directive’s application, which covers not only intermediaries but also insur-
ers. Amajor dilemma faced by national legislators is how to adapt the concepts of the IDD to “real-life”
laws in a way compatible with both the Directive’s wording and the legal culture of a given country.
In the case of Poland, the directive introduces an array of new notions, unknown to the local legal tra-
dition, for example, the concept of “selling or distributing insurance products” instead of “concluding
insurance contracts”, which makes the implementation even more difficult task.

Nevertheless, once the final version of the IDD was adopted, it became clear that transforming
concepts of EU law into detailed provisions of Polish domestic law would require the vast knowledge
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of both rules of lawmaking and the Polish insurance market (and the stage of its development). Such
knowledge must be applied in a way that can contribute to a sustainable evolution of the market
and bring benefits to policyholders. In this context, one needs to remember that there is still a sub-
stantial disparity between the Polish insurance market and its Western counterparts. In particular,
the “Old Europe” has long acknowledged the professional status of intermediaries as a recognised
professional group whereas this group is still building its status in Poland, especially in the field
of advanced insurance advisory services. Moreover, one must take into account the lower aware-
ness of Polish insureds and the need to ensure the high professional standard of insurance inter-
mediaries, who must be considered not only sellers but also advisors.

As far as the transparency principle is concerned, the Polish insurance market can be charac-
terised as governed by regulations that provide a surprisingly high level of protection to policyhold-
ers. The strict division of intermediaries into brokers and agents seems to well serve the purpose
of maintaining transparency (and especially managing conflicts of interest), as Polish law leaves
little room for doubt on whose behalf an intermediary acts and whose interests represent in the in-
surance distribution process. A properly shaped information policy prevents situations in which
a broker’s remuneration is paid by an insurer. Given the underdeveloped insurance culture and low
awareness of policyholders in Poland, any regulation more stringent than the IDD’s rules on remu-
neration would most probably force the entire broker profession off the market.

In any case, some of the transparency requirements arising out of Solvency Il and MiFID have
already been implemented into the Polish legal system, mostly in the area of life insurance. In this
way, Polish insurance distributors slowly adjust to the reality of the IDD and MiFID II, which intro-
duce partially correlated rules governing insurance-based investment products.

Conclusions

The analysis carried out in this article shows that the IDD strive to protect the interests of European
policyholders principally by establishing additional (mostly informative) obligations for distributors.
At the same time, the Directive avoids putting excessive restrictions on the distribution business
as such. Therefore, instead of imposing limitations on an entity’s eligibility to engage in insurance
distribution activity (or restrictions as to the form in which this activity may be carried out), the Eu-
ropean legislator has successfully focused on developing measures to protect the transparency
of insurance products and services, and on increasing transparency across the full spectrum
of insurance distribution channels. Because of this approach, the principle of transparency gained
a new dimension. Under the IDD, transparency means more than the obligation to draft terms and
conditions of insurance in a certain way; it is also a principle guiding the organisation of distribu-
tion activities and the entire distribution process.
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Transparentnos$¢ ubezpieczeniowa i rezim ochronny na gruncie
Dyrektywy o Dystrybucji Ubezpieczen

20 stycznia 2016 roku, po dtugim czteroletnim procesie legislacyjnym, Rada UE i Parlament Europejski
oficjalnie przyjety dyrektywe o dystrybucji ubezpieczen nr €U 2016/97. Celem dyrektywy jest poprawa
regulacji rynku ubezpieczeniowego, stworzenia wiecej szans na rozwdj dziatalnosci transgraniczneyj,
stworzenie warunkow niezbednych dla uczciwej konkurencji pomiedzy dystrybutorami produktéw ubez-
pieczeniowych, lecz przede wszystkim wzmocnienia ochrony konsumenta. Zmianie ulegta cata filozofia
regulacji, poprzez objecie niq nie tylko posrednictwa ubezpieczeniowego, lecz wszelkich form dystrybucji
ubezpieczen, w tym sprzedaz bezposredniq prowadzonq przez ubezpieczycieli. Ochronne cele dyrektywy
majq byc teraz wykonane przez bardzie restrykcyjne normy w zakresie obowiqzkéw informacyjnych
i porady udzielanej przez dystrybutoréw. Celem autorki jest pokazanie rezimu transparentnosci, ktéry
zostat w dyrektywie podniesiony do rangi jednej z najwazniejszych zasad rzqdzqcych dystrybucjq
ubezpieczeniowq. Analiza przeprowadzona w artykule dotyczy postanowieh dyrektywy w perspektywie
zasady transparentnosci, w celu pokazania, ze podstawowe aspekty nowego rezimu ochronnego mogq
byc rozumiane witasnie jako zaawansowana zasada transparentnosci, nie ograniczona do obowiqzkow
informacyjnych, lecz rozciqgnieta na takie kwestie jak zarzqdzanie produktem, konflikt interesow
i zasady wynagradzania. Artykut porusza takze kwestie wysitkéw polskiego ustawodawcy w zakresie
implementacji przepisow dyrektywy do polskiego porzqdku prawnego oraz stan prac w tym zakresie.

Stowa kluczowe: transparentnos¢, dystrybucja ubezpieczen, posrednictwo ubezpieczeniowe, dyrek-
tywa, 1DD.
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