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DRAFT COMMISSION DOCUMENT ON 
RULES RELATING TO TECHNICAL PROVISIONS UNDER THE SOLVENCY II DIRECTIVE 2009/138/EC
Important note: This document is a working document of the Commission services for discussion. 

It does not purport to represent or pre-judge the formal proposals of the Commission
Having regard to the Treaty (…),

Having regard to the Directive 2009/138/EC (…), and in particular Articles 86 and 234 thereof,

Whereas:

(1) The valuation of insurance and reinsurance obligations should include obligations relating to existing insurance and reinsurance business. Obligations relating to future business should not be recognised in the valuation. 

(2) In order to arrive at the transfer value of insurance and reinsurance obligations, the valuation of the obligations should take into account future premiums relating to contract renewal options irrespective of their profitability. 
[…]

(3) The segmentation of insurance and reinsurance obligations into lines of business and homogeneous risk groups should reflect the nature of the risks underlying the obligation. Where justified by the nature of the underlying risks, the segmentation should differ from the allocation of insurance activities to life insurance activities and non-life insurance activities, from the classes of non-life insurance set out in Annex I of Directive 2009/138/EC and from the classes of life insurance set out in Annex II of Directive 2009/138/EC.
[Revised versions of the other recitals will be tabled at a later stage.]

TITLE S
INSURANCE AND REINSURANCE UNDERTAKINGS
CHAPTER TP
RULES RELATING TO TECHNICAL PROVISIONS
SECTION 1

GENERAL PROVISIONS 

Article TP1

(Art. 77(2) of Directive 2009/138/EC)

Recognition and derecognition of insurance obligations
Insurance and reinsurance undertakings shall initially recognise an insurance or reinsurance obligation on the undertaking when the undertaking becomes a party to the contract that gives rise to the obligation, and at latest when the insurance or reinsurance cover begins.

Insurance and reinsurance undertakings shall only derecognise an insurance or reinsurance obligation when it is extinguished.
Article TP2

(Art. 77(2) of Directive 2009/138/EC)

Boundaries of insurance and reinsurance contracts
1. For the purpose of determining which insurance and reinsurance obligations arise in relation to a contract, the boundaries of an insurance or reinsurance contract should be defined in the following manner:

(a) Where the insurance or reinsurance undertaking has a unilateral right to terminate the contract, a unilateral right to reject premiums payable under the contract or an unlimited ability to amend the premiums or the benefits payable under the contract at some date in the future, any obligations which relate to insurance or reinsurance cover which would have been provided by the insurance or reinsurance undertaking after that date do not belong to the contract.

(b) Where the undertaking’s unilateral right to terminate the contract or to unilaterally reject premiums or its unlimited ability to amend the premiums or the benefits relates only to a part of the contract, the same principle as defined in point (a) should be applied to this part.

(c) All other obligations relating to the terms and conditions of the contract belong to the contract. 

2. Where the ability to amend the premiums or the benefits referred to in point (a) of paragraph 1 allows the insurance or reinsurance undertaking to avoid any material losses from these premiums or benefits, the ability shall be considered to be unlimited for the purpose of point (a) of paragraph 1. 
3. Where an insurance and reinsurance undertaking is able to change the premiums or benefits of an insurance or reinsurance contract only together with the premiums or benefits of other insurance or reinsurance contracts, this situation shall not be considered as a limitation of the ability to amend the premiums or benefits for the purpose of in point (a) paragraph 1.      
SECTION 2
DATA QUALITY
[A revised version of Section 2 on data quality will be tabled at a later stage.]
SECTION 3
METHODOLOGIES TO CALCULATE THE TECHNICAL PROVISIONS 
[A revised version of Subsections 1 and 2 on assumptions and cash-flow projections will be tabled at a later stage.]

SUBSECTION 3
Risk margin

Article TP18
(Art. 77 of Directive 2009/138/EC)
Reference undertaking
1. The calculation of the risk margin shall be based on the following assumptions:

(a) the whole portfolio of insurance and reinsurance obligations of the insurance or reinsurance undertaking that calculates the risk margin (original undertaking) is taken over by another insurance or reinsurance undertaking (reference undertaking);

(b) however, where the original undertaking simultaneously pursues both life and non-life insurance activities according to Article 73(5) of Directive 2009/138/EC, the portfolio of insurance obligations relating to life insurance activities and life reinsurance obligations and the portfolio of insurance obligations relating to non-life insurance activities and non-life reinsurance obligations are taken over separately by two different reference undertakings;    
(c) the transfer of insurance and reinsurance obligations includes any reinsurance contracts and arrangements with special purpose vehicles relating to these obligations;  

(d) the reference undertaking does not have any insurance or reinsurance obligations and any own funds before the transfer takes place;

(e) after the transfer the reference undertaking raises eligible own funds equal to the Solvency Capital Requirement necessary to support the insurance and reinsurance obligations over the lifetime thereof;

(f) after the transfer the reference undertaking has assets to cover its Solvency Capital Requirement and the technical provisions net of the amounts recoverable from reinsurance contracts and special purpose vehicles;

(g) the assets should be considered to be selected in such a way that they minimize the Solvency Capital Requirement for market risk that the reference undertaking is exposed to;

(h) the Solvency Capital Requirement of the reference undertaking captures

· underwriting risk with respect to the transferred business;

· the residual market risk referred to in point (f);
· credit risk with respect to reinsurance contracts and special purpose vehicles;

· operational risk;

(i) the loss-absorbing capacity of technical provisions, as referred to in Article 108 of Directive 2009/138/EC, in the reference undertaking corresponds to the loss-absorbing capacity of technical provisions in the original undertaking;

(j) there is no loss-absorbing capacity of deferred taxes as referred to in Article 108 of Directive 2009/138/EC for the reference undertaking
(k) the reference undertakings will adopt the same future management actions, as referred to in Article TP6, as the original undertaking. 

2. The Solvency Capital Requirement necessary to support the insurance and reinsurance obligations over the lifetime thereof referred to in Article 77(5) of Directive 2009/138/EC shall be equal to the Solvency Capital Requirement of the reference undertaking in the scenario set out in paragraph 1.

Article TP19
(Art. 77(5) of Directive 2009/138/EC)
Cost-of-Capital rate
The Cost-of-Capital rate referred to in Article 77(5) of Directive 2009/138/EC shall be equal to 6 %.

Article TP20
(Art. 77 of Directive 2009/138/EC)
Calculation of the risk margin

1. The risk margin for the whole portfolio of insurance and reinsurance obligations shall be equal to the following:

risk margin 
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where CoC denotes the Cost-of-Capital rate, SCR(t) denotes the Solvency Capital Requirement referred to in Article TP18(2) after t years and r(t+1) denotes the relevant basic risk-free interest rate referred to in point (a) of Article IR1(1) for the maturity of t+1 years. The basic risk-free interest rate r(t+1) shall be chosen in accordance with the currency used for the financial statements of the insurance and reinsurance undertaking.
2. Where insurance and reinsurance undertakings calculate their Solvency Capital Requirement using an approved internal model and the model is appropriate to calculate the Solvency Capital Requirements referred to in Article TP18(2), undertakings shall use the internal model to calculate the amounts SCR(t) referred to in paragraph 1.     

3. Insurance and reinsurance undertakings shall allocate the risk margin for the whole portfolio of insurance and reinsurance obligations to the lines of business referred to in Article 80 of Directive 2009/138/EC. The allocation shall adequately reflect the contributions of the lines of business to the Solvency Capital Requirement referred to in Article TP18(2) over the lifetime of the whole portfolio of insurance and reinsurance obligations. 

[A revised version of Subsections 4 to 6 on calculation of technical provisions as a whole, recoverables and validation and documentation will be tabled at a later stage.]

SECTION 4
RELEVANT RISK-FREE INTEREST RATE TERM STRUCTURE 
[This section of the draft implementing measures is included in working paper IM20rev1.]

 SECTION 5
LINES OF BUSINESS 
Article TP26
(Art. 77 of Directive 2009/138/EC)
Lines of business
1. The lines of business referred to in Article 80 of the Directive 2009/138/EC shall be defined as set out in Annex I. In addition to the segmentation set out in Annex I, lines of business should be further divided according to the Member State in which the risk underlying the obligation is situated. 
2. The assignment of an insurance or reinsurance obligation to a line of business shall reflect the nature of the risks underlying the obligation. The legal form of the obligation shall not necessarily be determinative of the nature. In particular, obligations of health insurance pursued on a similar technical basis to that of life insurance should be assigned to the lines of business for life insurance and health insurance pursued on a similar technical basis to that of non-life insurance shall be assigned to the lines of business for non-life insurance.
3. Where an insurance or reinsurance contract covers risks across life and non-life insurance, the insurance or reinsurance obligations shall be unbundled into their life and non-life parts.

4. Where an insurance or reinsurance contract covers risks across the lines of business 1 to 28 as set out in Annex I, the insurance or reinsurance obligations shall, where possible, be unbundled into the appropriate lines of business.

5. Where an insurance contract covers risks across the three segments life insurance obligations with profit participation, index-linked and unit linked life insurance obligations and other life insurance obligations, the insurance obligations shall be unbundled into the appropriate segments. Within these three segments, the allocation of an obligation to a line of business shall be based on the risk profile at inception of the underlying contract.
6. Where an insurance or reinsurance contract includes health insurance or reinsurance obligations and other insurance or reinsurance obligations, the health obligations shall, where possible, be unbundled into the appropriate lines of business.
Article TP27

(Art. 77 of Directive 2009/138/EC)
Health insurance and reinsurance
1. Health insurance obligation means an insurance obligation that covers one or both of the following:

(a) the provision of preventive or curative medical treatment or care including medical treatment or care due to illness, accident, disability and infirmity, or financial compensation for such treatment or care;

(b) financial compensation in consequence of illness, accident, disability or infirmity.
2. Medical expense insurance obligation means an insurance obligation that covers the provision or financial compensation referred to in point (a) of paragraph 1.
3. Income protection insurance obligation means an insurance obligation that covers the financial compensation referred to in point (b) of paragraph 1 other than the financial compensation referred to in point (a) of paragraph 1.
4. Workers' compensation insurance obligation means an insurance obligation that covers the provision or financial compensation referred to in points (a) and (b) of paragraph 1 and which relates to accidents at work, industrial injury and occupational diseases.  
5. Health reinsurance obligation means a reinsurance obligation which relate to health insurance obligations.
SECTION 6
SIMPLIFICATIONS
[This section of the draft implementing measure is included in working paper IM19.]
TITLE G

INSURANCE AND REINSURANCE GROUPS

CHAPTER SCG

SOLVENCY CALCULATION AT GROUP LEVEL

SECTION 1

GROUP SOLVENCY: CHOICE OF CALCULATION METHOD AND GENERAL PRINCIPLES
Article GTP

(Art. 224 of Directive 2009/138/EC)
Risk margin
The risk margin of technical provisions for a group shall be equal to the sum of the following:

(a) the risk margin of the participating insurance or reinsurance undertaking; 

(b) the proportional share of the participating insurance or reinsurance undertaking in the risk margin of the related insurance or reinsurance undertakings.
Annex I

LINES OF BUSINESS

A.
Non-life insurance

1. Medical expense insurance

Medical expense insurance obligations as referred to in Article TP 27 where the underlying business is not pursued on a similar technical basis to that of life insurance, other than obligations included in the line of business 3. 

2. Income protection insurance

Income protection insurance obligations as referred to in Article TP 27 where the underlying business is not pursued on a similar technical basis to that of life insurance, other than obligations included in the line of business 3.

3. Workers' compensation insurance

Health insurance obligations as referred to in Article TP27 which relate to accidents at work, industrial injury and occupational diseases and where the underlying business is not pursued on a similar technical basis to that of life insurance.
4. Motor vehicle liability insurance

Insurance obligations which cover all liabilities arising out of the use of motor vehicles operating on land (including carrier's liability).

5. Other motor insurance

Insurance obligations which cover all damage to or loss of land vehicles (including railway rolling stock).
6. Marine, aviation and transport insurance

Insurance obligations which cover all damage or loss to sea, lake, river and canal vessels, aircraft, and damage to or loss of goods in transit or baggage irrespective of the form of transport. Insurance obligations which cover liabilities arising out of the use of aircraft, ships, vessels or boats on the sea, lakes, rivers or canals (including carrier's liability). 

7. Fire and other damage to property insurance

Insurance obligations which cover all damage to or loss of property other than those included in the lines of business 5 and 6 due to fire, explosion, natural forces including storm, hail or frost, nuclear energy, land subsidence and any event such as theft.

8. General liability insurance

Insurance obligations which cover all liabilities other than those in the lines of business 4 and 6.
9. Credit and suretyship insurance

Insurance obligations which cover insolvency, export credit, instalment credit, mortgages, agricultural credit and direct and indirect suretyship.

10. Legal expenses insurance

Insurance obligations which cover legal expenses and cost of litigation.

11. Assistance

Insurance obligations which cover assistance for persons who get into difficulties while travelling, while away from home or while away from their habitual residence.

12. Miscellaneous financial loss

Insurance obligations which cover employment risk, insufficiency of income, bad weather, loss of benefit, continuing general expenses, unforeseen trading expenses, loss of market value, loss of rent or revenue, indirect trading losses other than those mentioned above, other financial loss (non-trading) as well as any other risk of non-life insurance not covered by the lines of business 1 to 11.

B.
Proportional non-life reinsurance

The lines of business 13 to 24 shall include proportional reinsurance obligations which relate to the obligations included in lines of business 1 to 12 respectively.

C.
Non-proportional non-life reinsurance

25. Non-proportional health reinsurance

26. Non-proportional reinsurance obligations relating to insurance obligations included in lines of business 1 to 3.
27. Non-proportional casualty reinsurance
Non-proportional reinsurance obligations relating to insurance obligations included in lines of business 4 and 8. 
28. Non-proportional marine, aviation and transport reinsurance 

Non-proportional reinsurance obligations relating to insurance obligations included in line of business 6. 
29. Non-proportional property reinsurance
Non-proportional reinsurance obligations relating to insurance obligations included in lines of business 5, 7 and 9 to 11.
D.
Life insurance

30. Insurance with profit participation – contracts which mainly cover death 
31. Insurance with profit participation – contracts which mainly cover survival

Insurance obligations of contracts with profit participation which mainly cover survival other than obligations included in line of business 41.
32. Insurance with profit participation – health insurance contracts 
Insurance obligations of contracts with profit participation which mainly cover the financial compensation referred to in points (a) and (b) of Article TP27(1).
33. Insurance with profit participation – savings contracts 
34. Index-linked and unit-linked insurance – contracts which mainly cover death
35. Index-linked and unit-linked insurance  – contracts which mainly cover survival
36. Index-linked and unit-linked insurance  – health insurance contracts
Insurance obligations of contracts with index-linked and unit-linked benefits which mainly cover the financial compensation referred to in points (a) and (b) of Article TP27(1).
37. Index-linked and unit-linked insurance  – savings contracts 
38. Other life insurance – contracts which mainly cover death
39. Other life insurance  – contracts which mainly cover survival

Insurance obligations of othe life insurance contracts which mainly cover survival other than obligations included in lines of business 30, 34 and 41.
40. Other life insurance  – health insurance contracts
Insurance obligations of other life insurance contracts which mainly cover the financial compensation referred to in points (a) and (b) of Article TP27(1). 
41. Other life insurance  –  savings contracts 
42. Annuities stemming from non-life insurance contracts
E.
Life reinsurance

43. Reinsurance where the underlying insurance contracts mainly cover death
44. Reinsurance where the underlying insurance contracts mainly cover survival
45. Reinsurance of health insurance contracts
46. Reinsurance where the underlying insurance contracts mainly cover the financial compensation referred to in points (a) and (b) of Article TP27(1)
47. Reinsurance of savings contracts 
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