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DRAFT COMMISSION DOCUMENT ON 
EXTENSION OF THE RECOVERY PERIOD
Important note: This document is a working document of the Commission services for discussion. 

It does not purport to represent or pre-judge the formal proposals of the Commission
Having regard to the Treaty (…),

Having regard to Directive 2009/138/EC (…), and in particular Article 143 thereof,

Whereas:

(1) In order to avoid pro-cyclical effects the maximum extension period available under Article 138 (4) of Directive 2009/138/EC should be such as to provide sufficient flexibility for a large number of undertakings to implement recovery measures over a sufficiently extend period of time.  The maximum period of time for which the extension period referred to in Article 138 (4) EC may be granted should therefore  not be more than30 months (i.e. 6+3+not more than 21 months).
(2) For the purpose of the application of Article 138 (4), in  deciding whether to extend the period set out in the second subparagraph of Article 138 (3) and the duration of any such extension, supervisory authorities should take into account all relevant factors including the extent to which the insurance or reinsurance undertaking is affected by the exceptional fall in financial markets, potential pro-cyclical effects, the developments of the financial markets, the means available to the undertaking to re-establish compliance with the Solvency Capital Requirement, the best interests of policyholders and beneficiaries and the existence of a reliable recovery plan. 

(3) The supervisory authority should also take into account relevant factors which are independent of the undertaking (external factors) and those which are entity-specific including those set out in this [Regulation]. 
TITLE
CHAPTER 
Article ERP1
(Art. 138 (4) of Directive 2009/138/EC)

In the event of an exceptional fall in financial markets as determined by EIOPA and subject to the existence of an approved realistic recovery plan, the maximum extension available under Article 138(4) of Directive 2009/138/EC shall not exceed21 months. The supervisory authority shall take not longer than eight weeks to notify the undertaking of their decision to grant an extension of the recovery period.
Article ERP 2
(Art. 138 (4) of Directive 2009/138/EC)
For the purpose of the application of Article 138 (4) external factors to be taken into account by the supervisory authority shall include the following:

(4) the impact on policyholders and beneficiaries including the number of undertakings which are affected and if there is more than one whether they could when taken together affect the market negatively;

(5) the developments and the stability or otherwise of the financial markets, in particular the procyclical impact of distressed sales of assets on the financial markets;

(6) the availability of additional own funds;

(7) the availability of an active market for assets held by insurance and reinsurance undertakings and the liquidity of the market;
(8) the availability in financial markets of other means and the cost thereof to reduce risk-exposure of the undertaking;
(9) the availability in financial markets of adequate financial mitigation instruments at a reasonable price;

(10) the capacity of the reinsurance market to provide reinsurance cover at a reasonable price; and
(11) the availability and appropriateness of insurance guarantee schemes; 
(12) 
Article ERP 3
(Art. 138 (4) of Directive 2009/138/EC)
For the purpose of the application of Article 138 (4) entity-specific factors to be taken into account by the supervisory authority shall include the following:

(13) the extent to which the insurance or reinsurance undertaking is affected by the exceptional fall in financial markets;

(14) the means available to the undertaking to re-establish compliance with the Solvency Capital Requirement;
(15) the causes of non-compliance with the Solvency Capital Requirement;

(16) the degree of non-compliance with the Solvency Capital Requirement;

(17) the composition of own funds held by the undertaking;

(18) the composition of the assets held by the undertaking;

(19) the nature and duration of technical provisions and other liabilities;

(20) ;

(21) if applicable, the availability of financial support from other group entities;
(22) the size or significance of the undertaking and its branches relative to the relevant markets, including the risk of materially affecting the market and the interests of policyholders and beneficiaries if the undertaking were to experience severe financial difficulties; and

(23) any measures taken by the undertaking to limit the outflow of capital and the deterioration of its solvency position.
Article ERP4

No later than [5] years after the date referred to in Article 309 of Directive 2009/138/EC the Commission shall after consulting EIOPA make an assessment of this Chapter and in particular whether the maximum recovery period is appropriate. The Commission shall where appropriate propose amendments for the amendment of this [Regulation].
EN

 
EN

