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THE SUPERVISION OF GROUP SOLVENCY FOR GROUPS WITH CENTRALISED RISK MANAGEMENT UNDER DIRECTIVE 2009/138/EC
Important note: This document is a working document of the Commission services for discussion. 

It does not purport to represent or pre-judge the formal proposals of the Commission
Having regard to the Treaty (…),

Having regard to Directive 2009/138/EC (…), and in particular Articles 241 and 243 thereof,

Whereas:

(1) In the case of insurance or reinsurance undertakings that are subsidiaries of other insurance and reinsurance undertakings and are subject to centralised risk management at the level of the group, Directive 2009/138/EC allows the parent undertaking to submit an application for permission to subject any such subsidiaries to the rules laid down in Articles 238 (on the determination of the Solvency Capital Requirement of the subsidiary) and 239 (on non-compliance by the subsidiary with its Solvency Capital Requirement or Minimum Capital Requirement). The group supervisor and the other supervisory authorities concerned should, when assessing whether the conditions set out in Article 236 are satisfied, take into account a number of harmonised relevant criteria. 
(2) Articles 237 to 240 of Directive 2009/138/EC assign a number of rights and duties (including on exchange of information) in the supervision of insurance and reinsurance undertakings that are subsidiaries of other insurance and reinsurance undertakings and are subject to centralised risk management at the level of the group, with a view to ensuring close cooperation between all supervisory authorities concerned.  In this context, it is necessary to harmonise the procedures applicable to the supervision of such insurance and reinsurance subsidiaries.
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SUPERVISION OF GROUP SOLVENCY FOR GROUPS WITH CENTRALISED RISK MANAGEMENT
Article CRM1
(Art. 236 (b) of Directive 2009/138/EC)

Assessment of conditions: criteria
1. In assessing, in accordance with the first part of point (b) of Article 236 of Directive 2009/138/EC, whether the risk management processes and internal control mechanisms of the parent undertaking cover the subsidiary, the group supervisor and the other supervisory authorities concerned shall consider whether all the following criteria are met:

(1) The risk management function referred to in Article 44 (4) of Directive 2009/138/EC is carried out, in respect of the subsidiary, to a significant extent by the parent undertaking;

(2) The compliance function referred to in Article 46 of Directive 2009/138/EC is carried out, in respect of the subsidiary, to a significant extent by the parent undertaking; and
(3) The provisions on outsourcing set out in Article 49 of Directive 2009/138/EC are complied with by the subsidiary in relation to the risk management and compliance activities carried out by the parent undertaking.
2. In assessing, in accordance with the second part of point (b) of Article 236 of Directive 2009/138/EC, whether the subsidiary is managed prudently, the group supervisor and the other supervisory authorities concerned shall consider whether all the following criteria are met:

(4) The system of governance, referred to in Article 246, of the group is sufficiently effective for the group supervisor not to conclude that the group finds itself in circumstances similar to the ones referred to in point (c) of Article 37 (1);

(5) The system of governance, referred to in Article 41, of the subsidiary is sufficiently effective for the supervisory authority concerned not to conclude that the subsidiary finds itself in the circumstance referred to in point (c) of Article 37 (1); and
(6) The system of governance, referred to in Article 41, of the subsidiary is not impaired by reason of the risk management and compliance functions of the parent undertaking covering the subsidiary.
Article CRM2
(Art. 237 of Directive 2009/138/EC)

Assessment of conditions: procedures
1. Where a parent undertaking wishes to obtain permission to subject any of its subsidiaries to the rules laid down in Articles 238 and 239 of directive 2009/138/EC, that parent undertaking shall submit an application containing the following:
(7) A cover letter approved and signed by the administrative, management or supervisory body of the parent undertaking, describing the rationale for the application and including relevant contact information;
(8) A formal confirmation approved and signed by the administrative, management or supervisory body of both the parent undertaking and the subsidiary concerned, that all documentation provided as part of the application is complete and presents a true and fair view of all material aspects;
(9) Documentation explaining how the risk management function and the compliance function of the subsidiary are carried out by the parent undertaking, with the necessary information on the processes, mechanisms and reporting procedures implemented to that effect.
2. An application submitted in accordance with paragraph 1 in relation to a subsidiary shall clearly mention any other subsidiary for which an application to the same effect has been submitted earlier or is being submitted at the same time. The parent undertaking shall be responsible for ensuring that all such applications are submitted in a consistent and comparable form to the various supervisory authorities concerned.
3. Where the parent undertaking decides to submit at the same time applications in relation to several subsidiaries, these applications shall be considered, within the college of supervisors in accordance with Article 237, jointly.
Article CRM3
(Art. 239(2) of Directive 2009/138/EC)

Assessment of an emergency situation: criteria

1. In assessing, in accordance with of Article 239(2) of Directive 2009/138/EC, whether there is an emergency situation, the supervisory authority shall consider whether the following criteria are met:
(10)  the timing of discussions within the college would prejudice the effectiveness of the measures to be taken; and

(11) the supervisory authority is of the opinion that a delay in the application of the proposed measures would cause the financial conditions of the subsidiary to further deteriorates further in such a way there is an imminent risk the subsidiary will nor comply with its Minimum Capital Requirement.  
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