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Pecuniary vs. non-pecuniary loss

Not always easy to distinguish in comparison
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nominal damage danno emergente
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� Compensability



Compensation for Personal Injury in Europe – Where Do We Stand?
Bernhard A. Koch

Pecuniary vs. non-pecuniary loss

Compensability of immaterial harm

� Separate recognition of interference
with personality rights?with personality rights?
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Pecuniary vs. non-pecuniary loss

Eligible claimants

Secondary victims
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Pecuniary vs. non-pecuniary loss

Extent of damages for non-pecuniary loss

Huge disparities throughout Europe,
particularly when comparing totalparticularly when comparing total
amounts paid out for additional
categories of immaterial harm,
even within one jurisdiction

Example Greece:
Tetraplegia: €175,000 – €1.200,000
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Pecuniary vs. non-pecuniary loss

� Evidently more differences regarding immaterial harm

� Compensability

� Eligible claimants� Eligible claimants

� Amounts paid out

�Nevertheless also dissimilarities regarding material 
harm with distinct impact upon overall damages, e.g.

� Capitalisation
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Pecuniary vs. non-pecuniary loss

Capitalisation of long-term damage (e.g. loss of income)

Example UK: Ogden tables
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Pecuniary vs. non-pecuniary loss

� Evidently more differences regarding immaterial harm

� Compensability

� Eligible claimants� Eligible claimants

� Amounts paid out

�Nevertheless also dissimilarities regarding material 
harm with distinct impact upon overall damages, e.g.

� Capitalisation

�Heads of compensable damage
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Pecuniary vs. non-pecuniary loss

Compensable material harm

Differences for example with respect to …

� compensability (e.g. family care and/or visits)� compensability (e.g. family care and/or visits)

� amounts paid out (e.g. loss of housekeeping capacity)
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� Judicial discretion based upon objective standards

� Persuasive private (academic and/or practitioners‘) 
initiatives for standardization
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Methods of assessment

Non- or semi-official methods of standardization

Austria:

� Yearly (non-official) survey � Yearly (non-official) survey 
of pain and suffering “daily 
rates” in court practice

� Commercial publication of 
awards

� Persuasive, but not binding 
(mere indication)
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Methods of assessment

Non- or semi-official methods of standardization

Germany:

� Commercial publications of � Commercial publications of 
pain and suffering awards

� Persuasive, but not binding 
(mere indication)
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Methods of assessment

Non- or semi-official methods of standardization

Belgium:

� Indicatieve tabel compiled � Indicatieve tabel compiled 
by court practitioners since 
1995 (current edition 2012):

� Not just for personal injury

� “Het is geen wet, noch een 
dwingend voorschrift.”
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Methods of assessment

Non- or semi-official methods of standardization

France:

� Référentiels indicatifs � Référentiels indicatifs 
régionaux compiled by 
judges and used at
certain appellate courts

� Plans to harmonize such 
tables nationwide
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Methods of assessment

Statutorily prescribed methods of calculating
certain losses

� Statutory flat fees� Statutory flat fees

� Point system

� …
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Methods of assessment

� Judicial discretion based upon objective standards

� Persuasive private (academic and/or practitioners‘) 
initiatives for standardization

� Statutorily prescribed methods of calculating certain 
losses

� Statutory tariff systems of more general application



Compensation for Personal Injury in Europe – Where Do We Stand?
Bernhard A. Koch

Methods of assessment

Statutory tariff system

� Spain


