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Having regard to the Treaty (…),

Having regard to Directive 2009/138/EC (…), and in particular Article 92 (1) (a) thereof,

Whereas:

(1) The approval of ancillary own funds to be included to meet an insurance or reinsurance undertaking’s Solvency Capital Requirement should be based on an assessment by both the insurance or reinsurance undertaking and the supervisory authorities of the loss absorbency of the ancillary own fund item, which should be based on prudent and realistic assumptions. 

(2) When considering an application for approval of ancillary own funds in accordance with Article 90 of Directive 2009/138/EC the supervisory authorities should consider the economic substance and the legal enforceability of the ancillary own funds item for which approval is being sought.  

(3) The assessment of the application for approval of ancillary own funds by the supervisory authorities should be undertaken on a case-by-case basis. 
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Article AOF1
(Article 90 of Directive 2009/138/EC)

Assessment of the application
1

.
The supervisory authorities shall base their approval on an assessment of the loss absorbency of the ancillary own funds item, taking into account the following: 

(a)
the insurance or reinsurance undertaking's memorandum and articles of association or statutes;

(b)   
the contractual terms of the arrangement that the insurance or reinsurance undertaking has entered into with the counterparties to provide funds; 
(c)
the legal effectiveness and enforceability of the terms of the commitment in all relevant jurisdictions; and

(d)
the insurance or reinsurance undertaking's assessment of the loss absorbency of the ancillary own funds item, which shall take into account the criteria referred to in subparagraphs (a) to (c). 
2.
The supervisory authorities shall also assess:

(a) 
whether the amount of ancillary own funds that the insurance or reinsurance undertaking is seeking approval for is realistic and prudent taking into account the likely recoverability of the funds and the range of circumstances under which the item can be called up to absorb losses, or
(b) 
whether the method to determine the amount of each ancillary own funds item that the insurance or reinsurance undertaking is seeking approval for is realistic and prudent taking into account the likely recoverability of the funds and the range of circumstances under which the item can be called up to absorb losses. 
3.
In addition to the requirements set out in the first and second paragraphs, the supervisory authorities shall assess the application for approval of ancillary own funds based on the criteria in Articles AOF2 to AOF4.  
Article AOF2
(Article 90 (4) (a) of Directive 2009/138/EC)

Assessment of the application - Status of the counterparties 
1.
In accordance with Article 90 (4) (a) of Directive 2009/138/EC, the supervisory authorities shall base their approval on an assessment of the counterparties' ability to pay, considering: 

(a) 
the risk of default of the counterparties; 
(b)
the risk that there is a delay in the counterparties satisfying their commitments under the ancillary own funds item; and

(c)
the insurance or reinsurance undertaking's assessment of the counterparties' ability to pay, which shall take into account the criteria referred to in subparagraphs (a) to (b). 
2.
In relation to paragraph 1 subparagraph (a), the supervisory authorities shall base their approval on an assessment of the probability of default of the counterparties and the loss given default, taking into account the following criteria:

(a)
the credit standing of the counterparties, provided that this appropriately reflects the counterparties' ability to satisfy their commitments under the ancillary own funds item;

(b)
whether there are any current or foreseeable impediments to the counterparties' satisfaction of their commitments under the ancillary own funds item; 

(c)

whether the counterparties are subject to legal or regulatory requirements that reduce the counterparties' ability to satisfy their commitments under the ancillary own funds item;
(d)
whether the legal form of the counterparties prejudice the counterparties' satisfaction of their commitments under the ancillary own funds item;

(e)
whether the counterparties are subject to any other exposures which reduce the counterparties' ability to satisfy their commitments under the ancillary own funds item;

(f)
whether, in relation to their commitment to transfer funds in the event a call is made, the contractual terms of the arrangement and the applicable law are such that the counterparties have no rights to set off amounts they owe against any amounts owed to them by the insurance or reinsurance undertaking; and
(g)
the insurance or reinsurance undertaking's assessment of the probability of default of the counterparties, which shall take into account the criteria referred to in subparagraphs (a) to (f). 

3.
In relation to paragraph 1 subparagraph (b), the supervisory authorities shall also base their approval on an assessment of the liquidity position of the counterparties, taking into account the following:
(a)

whether the counterparties are subject to legal or regulatory requirements that reduce the counterparties' ability to promptly satisfy their commitments under the ancillary own funds item;

(b)
whether the legal form of the counterparties prejudice the counterparties' prompt satisfaction of their commitments under the ancillary own funds item;

(c)
where the counterparties are legal entities, whether assets exist that could be transferred or liquidated, in order to prevent a delay in the counterparties' satisfaction of their commitments under the ancillary own funds item; and

(d)
the insurance or reinsurance undertaking's assessment of the liquidity position of the counterparties, which shall take into account the criteria referred to in subparagraphs (a) to (c).    
4.
In accordance with Article 90 (4) (a) of Directive 2009/138/EC, the supervisory authorities shall base their approval on an assessment of the counterparties' willingness to pay, taking into account the following: 

(a) 

the range of circumstances under which the ancillary own funds item can be called up to absorb losses;

(b)
whether incentives or disincentives exist which affect the counterparties' willingness to satisfy their commitments under the ancillary own funds item; 
(c)
whether previous transactions between the counterparties and the insurance or reinsurance undertaking, including the counterparties' previous satisfaction of their commitments under ancillary own funds item, affect the counterparties' willingness to satisfy their current commitments under the ancillary own funds item; and

(d)
the insurance or reinsurance undertaking's assessment of the counterparties' willingness to pay, which shall take into account the criteria referred to in subparagraphs (a) to (c).    
5.
The supervisory authorities shall, in assessing the counterparties' ability and willingness to pay, consider the status of the counterparties and, where relevant, the insurance or reinsurance undertaking's business model.


Article AOF3
(Article 90 (4) (b) of Directive 2009/138/EC)

Assessment of the application – Recoverability of the funds 
In accordance with Article 90 (4) (b) of Directive 2009/138/EC, the supervisory authorities shall base their approval on an assessment of the recoverability of the funds, taking into account the following: 
(1)
whether the likely recoverability of the funds is increased as a result of the availability of collateral or an analogous arrangement and, where appropriate, how such collateral or analogous arrangements would be treated under provisions relating to the areas covered by Title I, Chapter VI of Directive 2009/138/EC; 
(2) 
whether the recoverability of the funds is clear of any current or foreseeable impediments ; 

(3)
the ability of the insurance or reinsurance undertaking to take action to enforce the counterparties' satisfaction of their commitments under the ancillary own funds item; and 
(4)
the insurance or reinsurance undertaking's assessment of the recoverability of the funds, which shall take into account the criteria referred to in paragraphs (1) to (3).    
Article AOF4
(Article 90 (4) (c) of Directive 2009/138/EC)

Assessment of the application – Information on the outcome of past calls 
1.
In accordance with Article 90 (4) (c) of Directive 2009/138/EC, the supervisory authorities shall base their approval on an assessment of the information of past calls, taking into account the following:

(a) 
whether the insurance or reinsurance undertaking has past experience in recovering funds from the same or similar counterparties under the same or similar circumstances; and
(b)
whether that information is relevant and reliable as regards the expected outcome of future calls. 

2.
For the purposes of paragraph 1, the information shall include the data relating to the insurance or reinsurance undertaking seeking supervisory approval which shall be provided to the supervisory authorities by the undertaking and may also include market data which is relevant to the undertaking seeking supervisory approval. 
Article AOF5
(Article 90 of Directive 2009/138/EC)

Specification of Amount and Timing


1.
The supervisory authorities shall not approve an unlimited amount of ancillary own funds. 
2. 
Where the supervisory authorities approve an amount of ancillary own funds, the decision of the supervisory authorities shall specify the amount that has been approved, that amount being the amount for which the insurance or reinsurance undertaking has applied for or a lower amount. 

3.
Where the supervisory authorities approve a method to determine the amount of each ancillary own fund item, the supervisory authorities' decision shall set out the following:

(a) 
the initial amount of the ancillary own funds item that has been calculated using that method at the date the approval is granted; 
(b) 
the minimum frequency of recalculation of the amount of ancillary own funds item using that method;
(c)
the time period for which the calculation of the ancillary own funds item using that method is granted.



Article AOF6
(Article 90 of Directive 2009/138/EC)

Ongoing Satisfaction of the Criteria
1. 
The administrative, management or supervisory body of the insurance or reinsurance undertaking shall confirm to the supervisory authorities each time the Solvency Capital Requirement is calculated in accordance with Article 102 of Directive 2009/138/EC whether there have been any changes to the following:

(a)
the structure or contractual terms of the arrangement;

(b)
the status of the counterparties concerned; or 

(c) 
the recoverability of the ancillary own funds item. 
Where applicable, the insurance or reinsurance undertaking shall provide relevant details of the change to the supervisory authorities.

2.
The insurance or reinsurance undertaking shall immediately inform the supervisory authorities of any material changes in the circumstances that are relevant to assess the amount of the ancillary own funds item.

3.
The supervisory authorities shall monitor the appropriateness of the amount of ancillary own funds approved or the method to determine that amount and may revise that amount or its approval of the method for determining that amount where the supervisory authorities have received information, either by virtue of information provided pursuant to paragraphs 1 or 2 or otherwise, that there has been or may have been a significant change in the recoverability of the ancillary own funds item.
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