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DRAFT COMMISSION DOCUMENT ON 
SPECIAL PURPOSE VEHICLES UNDER THE SOLVENCY II DIRECTIVE 2009/138/EC
Important note: This document is a working document of the Commission services for discussion. 
It does not purport to represent or pre-judge the formal proposals of the Commission
Having regard to the Treaty (…),

Having regard to Directive 2009/138/EC (…), and in particular Articles 211 (2) thereof,

Whereas:

(1)
The supervisory authority in the Member State in which the special purpose vehicle is established should be responsible for the authorisation of that special purpose vehicle. Where the special purpose vehicle which assumes risk from an insurance or reinsurance undertaking is established in a Member State which is not the Member State in which the insurance or reinsurance undertaking is established, there should be close co-operation between the supervisory authorities. The supervisory authority, in the Member State in which the special purpose vehicle is established, should consult the other supervisory authorities concerned before it takes a decision on authorisation. 
(2)

The exposure of the special purpose vehicle should always be limited in order to ensure that the special purpose vehicle has assets that are equal to or exceed its aggregate maximum liabilities. 
(4)  
Where supervisory authorities authorise the use of a special purpose vehicles by more than one undertaking, then those special purpose vehicles should be bankruptcy remote in the sense that they should remain at all times protected from the winding up proceedings of any one of the other undertakings using the same special purpose vehicle.
(5)
Assessments of fit and proper requirements for shareholders or members having a qualifying holding in the special purpose vehicle and for persons who effectively run the special purpose vehicle should, where relevant, take account of similar requirements applying to insurance or reinsurance undertakings. 
(6)
The transfer of risk from the insurance or reinsurance undertaking to the special purpose vehicle and from the special purpose vehicle to the providers of debt or financing should be free of encumbrances. Those encumbrances may include for example contractual rights of set-off, guarantees or other side agreements designed to reduce the potential or actual losses incurred by rights to the providers of debt or financing to the special purpose vehicle. 
TITLE S
INSURANCE AND REINSURANCE UNDERTAKINGS
CHAPTER [X]
SPECIAL PURPOSE VEHICLES
SECTION 1

AUTHORISATION
Article SPV1
(Article 211(2) (a) of Directive 2009/138/EC)

Scope of Authorisation
1.
Special purpose vehicles that meet the definition set out in Article 13 (26) of Directive 2009/138/EC shall be eligible for authorisation by the supervisory authorities in the Member State in which the special purpose vehicle is established, provided that the following conditions are fulfilled:


(a)
the special purpose vehicle assumes risk through reinsurance contracts or from an insurance or reinsurance undertaking through equivalent arrangements;

(b)
where a special purpose vehicle assumes risk from more than one undertaking the solvency of that special purpose vehicle shall not be adversely affected by the winding-up proceedings of any one of those undertakings;

(c) 
the contractual arrangements relating to the transfer of risk from an insurance or reinsurance undertaking to a special purpose vehicle meet the conditions set out in Article SPV2 to Article SPV4; 

(d)
the investment in assets by the special purpose vehicle satisfies the conditions in Article SPV5;

(e)
the persons who effectively run the special purpose vehicle satisfy the conditions in Article SPV6;


(f)
the shareholders or members having a qualifying holding in the special purpose vehicle satisfy the conditions set out in Article SPV7; 

(g) 
the special purpose vehicle has an effective system of governance and meets the conditions set out in Article SPV8; and

(h)
the special purpose vehicle meets the solvency requirements set out in Article SPV10. 

2. 
The authorisation of special purpose vehicles by a supervisory authority shall state the uses for which the special purpose vehicle is authorised and where relevant, any terms and conditions, relating to that use. 

SECTION 2

MANDATORY CONTRACT CONDITIONS
Article SPV2
(Article 211(2) (b) of Directive 2009/138/EC)

Fully Funded 
In accordance with the definition of a special purpose vehicle set out in Article 13 (26), the contractual arrangements relating to the transfer of risk from an insurance or reinsurance undertaking to the special purpose vehicle shall ensure that the special purpose vehicle is at all times fully funded, as set out in Article SPV10.  

Article SPV3

(Article 211(2) (b) of Directive 2009/138/EC)

Effective transfer of risk

The contractual arrangements relating to the transfer of risk from an insurance or reinsurance undertaking to the special purpose vehicle and from the special purpose vehicle to the providers of debt or financing shall ensure that: 
1.
the transfer of risk is effective in all circumstances;
2. 
the extent of risk transfer is clear and cannot be called into question; and  

3.
there are no connected transactions which could undermine the effective transfer of risk. 
Article SPV4
(Article 211(2) (b) of Directive 2009/138/EC)

Rights of the debt or financing providers 
In accordance with the definition of a special purpose vehicle set out in Article 13 (26) of Directive 2009/138/EC, the contractual arrangements relating to the transfer of risk from an insurance or reinsurance undertaking to the special purpose vehicle and from the special purpose vehicle to the providers of debt or financing shall ensure that: 
1.
the claims of the providers of debt or financing are at all times subordinated to the reinsurance obligations of the special purpose vehicle to the insurance or reinsurance undertaking; and
2. 
the providers of debt or financing to the special purpose vehicle have no rights of recourse to the assets of the insurance or reinsurance undertaking. 
SECTION 3

SYSTEM OF GOVERNANCE
Article SPV5
(Article 211(2) (b) of Directive 2009/138/EC)

Application of the prudent person principle

The requirements in Article 132 of Directive 2009/138/EC shall apply to the investment in assets by a special purpose vehicle mutatis mutandis. In particular, the following requirements shall be met:

(1)
the assets shall be invested in a manner appropriate to the nature and duration of the insurance and reinsurance liabilities of the insurance or reinsurance undertaking from which the special purpose vehicle has assumed risk;

(2)
the use of derivative instruments shall be possible insofar as they contribute to a reduction of risks or facilitate efficient portfolio management; and 

(3) 
assets shall be properly diversified in such a way as to avoid excessive reliance on any particular asset, issuer or group of undertakings, or geographical area and excessive accumulation of risk in the portfolio as a whole.   


Article SPV6
(Article 211(2) (c) of Directive 2009/138/EC)

Fit and proper requirements of persons who effectively run the special purpose vehicle
1.
All persons who effectively run the special purpose vehicle shall at all times fulfil the requirements set out in Article 42 (1) of Directive 2009/138/EC.  

2.
The special purpose vehicle shall notify the supervisory authorities of the identity of the persons who effectively run the special purpose vehicle and demonstrate to the supervisory authorities that those persons meet the requirements in paragraph 1. 
3.
The special purpose vehicle shall notify the supervisory authorities of any changes to the identity of the persons who effectively run the special purpose vehicle, along with all information needed to assess whether any new persons appointed to manage the special purpose vehicle are fit and proper. 

4.
The special purpose vehicle shall notify the supervisory authorities if any of the persons referred to in paragraphs 1 or 2 have been replaced because they no longer fulfil the requirements referred to in paragraph 1. 
Article SPV7
(Article 211(2) (d) of Directive 2009/138/EC)

Fit and proper requirements for shareholders or members with a qualifying holding
1.
The assessment of whether the shareholders or members having a qualifying holding in the special purpose vehicle are fit and proper shall take into account the following:

(a)
the reputation and integrity of the shareholder or member having a qualifying holding in the special purpose vehicle; 

(b)
the financial soundness of the shareholder or member having a qualifying holding in the special purpose vehicle, in particular in relation to the uses of the special purpose vehicle;
(c)
the level of influence that the shareholder or member having a qualifying holding in the special purpose vehicle will exercise over the special purpose vehicle; and
(d)
whether there are reasonable grounds to suspect that, in connection with the qualifying holding of the shareholder or member of the special purpose vehicle, money laundering or terrorist financing within the meaning of Article 1 of Directive 2005/60/EC of the European Parliament and of the Council of 26 October 2005 on the prevention of the use of the financial system for the purpose of money laundering and terrorist financing is being or has been committed or attempted, or that that qualifying holding could increase the risk thereof.

2.
The special purpose vehicle shall notify the supervisory authorities of the identity of the persons who are shareholders or members that have a qualifying holding in the special purpose vehicle.

Article SPV8

(Article 211(2) (e) of Directive 2009/138/EC)

Sound administrative and accounting procedures, adequate internal control mechanisms and risk-management requirements
Special purpose vehicles shall have a system of governance that is proportionate to the nature, scale and complexity of the uses for which the special purpose vehicle is authorised in accordance with Article SPV1 (2), by demonstrating that the special purpose vehicle has:
(1)
sound administrative and accounting procedures, adequate internal control mechanisms and an effective risk management system;  

(2)
written policies in relation to at least risk management, internal control, administrative and accounting procedures and where relevant, outsourcing and shall ensure those policies are implemented. 
The written policies shall comprise policies relating to the areas set out in Article 44 (2) (a) to (f) of Directive 2009/138/EC to the extent that these are relevant taking into account the uses of the special purpose vehicle; 

(3)
internal controls to ensure that the mandatory contract conditions in Section 2 are fulfilled on an ongoing basis. The special purpose vehicle shall provide details of these at the request of the supervisory authorities; 
(4) 
an effective risk-management system comprising processes and reporting procedures necessary to identify, measure, monitor, manage and report, on an ongoing basis the risk to which the special purpose vehicle could be exposed; and 

(5) 
maintained adequate and orderly records of the activities and transactions undertaken by the special purpose vehicle.  

SECTION 4

SUPERVISORY REPORTING
Article SPV9

(Article 211(2) (f) of Directive 2009/138/EC)

1.
The supervisory authority in the Member State in which the special purpose vehicle is established may request such information from the special purpose vehicle as is necessary in order to determine that the requirements in Article SPV1 to Article SPV10 are satisfied. 

2.
Special purpose vehicles shall report the following information to the supervisory authorities in the Member State in which the special purpose vehicle is established and shall provide a copy to the supervisory authorities in the Member States in which the insurance or reinsurance undertakings that have transferred risk to the special purpose vehicle are established: 

(a)
the value of the assets and aggregate maximum liabilities of the special purpose vehicle in accordance with Article SPV10 (1) (a). Special vehicles shall report the value of assets and aggregate maximum liabilities by material class and describe the basis, methods and assumptions used for their valuation.
(b)
material conflicts of interest between any of the special purpose vehicle, the insurance or reinsurance undertaking and the providers of debt or financing; and
(c)
significant transactions entered into by the special purpose vehicle over the preceding year.
3.
The report referred to in paragraph 2 shall be submitted at least annually by the persons who effectively run the special purpose vehicle within a reasonable period of time of the insurance or reinsurance undertaking which has transferred its risk to the special purpose vehicle submitting its annual quantitative reports to the supervisory authorities in accordance with Article 35 of Directive 2009/138/EC.  
4.
Special purpose vehicles shall immediately inform the supervisory authorities in the Member State in which the special purpose vehicle is established of any material changes that could affect the compliance of the special purpose vehicle with the requirements in Article SPV1 to Article SPV10. 
SECTION 5

SOLVENCY REQUIREMENTS
Article SPV10
(Article 211(2) (g) of Directive 2009/138/EC)

1.
Special purpose vehicles shall satisfy the following conditions in order to be considered fully funded: 

(a)
the assets and aggregate maximum liabilities of the special purpose vehicle are valued in accordance with Article 75 of Directive 2009/138/EC; 

(b)
the special purpose vehicle has at all times assets that are equal to or exceed the aggregate maximum limit of its liabilities and is able to meet its liabilities as they fall due; and 

(c)
the proceeds of the debt issuance or other financing mechanism are fully paid-in. 

2.
The assessment by supervisory authorities of whether a special purpose vehicle is fully funded should take into account, where appropriate:

(a)
the risks associated with the investment and liquidity strategy of the special purpose vehicle;

(b)
the strategy of the special purpose vehicle in relation to credit, market, underwriting and operational risks; and
(c)
the arrangements for holding assets in the special purpose vehicle. 

3.
The inclusion in the assets of the special purpose vehicle of contractually due future premium or investment income relating to future fees and expenses by the special purpose vehicle may be permitted by the supervisory authorities, provided that the future liabilities of the special purpose vehicle only arise subject to the receipt of such future premium or investment income. In this case, the cash-flows related to contractually due future premium or investment income shall be stress tested.  
4.
Supervisory authorities shall not subject special purpose vehicles to a Solvency Capital Requirement, a Minimum Capital Requirement or other capital requirement. 
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